
TO: HONORABLE MAYOR AND
CITY COUNCIL

FROM: StPhen M. Haase

DATE: A~gust 22, 2003SUBJECT: HABITAT CONSERVATION
PLAN MOD APPROVAL

COUNC1L DISTRICT: City-wide

RECOMMENDATION

Recommend that the City Council approve the Memorandum ofund F tanding (MOU) for the Santa Clara Valley Habitat Conservation Plan (HCP) and Natural Co unity Conservation Plan

(NCCP).

BACKGROUND

This report transmits a draft Memoranduin of Understanding (MOU) to the City Council for San
Jose's participation in the Santa Clara Valley Habitat Conservation P an/Natural Community
Conservation Plan. The draft MOU was developed collaboratively th the three other local
partners, Santa Clara County (County), Santa Clara Valley Water Di trict (SCVWD), and Valley
Transportation Authority (VTA), The same draft MOU is also in the rocess of review and
consideration by their respective boards.

On June 25, 2001, the City committed to participate in thedeve10pm t of a multi-species
Habitat Conservation Plan (HCP) and Natural Community Conserva .on Plan (NCCP) in a letter
to the United States Fish and Wildlife Service (USFWS), which was also provided to the
California Department ofFish and Game (CDFG). The City commi ed to jointly prepare the
Habitat Conservation P1an/National Community Conservation Plan CP/NCCP) with Santa
Clara County to be submitted for approval by June 25, 2006. The Co ty also committed to the
joint preparation of an HCP/NCCP, as did the Santa Clara Valley W ter District. This
commitment allowed various projects of mutual interest, including e widening of Highway 101
and the construction of the Bailey Avenue/Highway 101 interchang to proceed upon the
issuance of a Biological Opinion on July 31, 2001 by the USFWS.

The commitment to the HCP/NCCP was made in response to a requ~t from the USFWS that an
HCP be prepared to address certain direct and indirect impacts to fi erally listed endangered
species and their habitat from anticipated private development and p blic projects in San Jose
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~

and the County: The CDF~ requested that a NCCP, th~ State's version pf an HCP, be prepared
concurrently WIth the HCP m response to th~ same projects. I.

Recently the time of the City agreeing to prepare an HCP/NCCP, the nomy has weakened
substantially, removing the pressures from development on the Coyote alley Campus Industrial
lands. Since then, the planning efforts for the Coyote Valley Specific P an began and the need
for the HCP/NCCP in South San Jose reemerged. As a result, staff fro PBCE, the City
Attorneys Office and Mayors Office met with the USFWS staff on the otential implications of
the Specific Plan.

The HCPINCCP has implications for the preparation and adoption ofth~
Plan and its environmental review process as the Specific Plan would p~
requirements from the Resource Agencies (USFWS and CDFG) as for

~a result, Staffworked with the major property owners (Coyote Housing
Valley Urban Reserve to formulate a strategy to fund and prepare a HC
with the formulation of the Coyote Valley Specific Plan, as directed by I
That agreement was approved by the City Council in June and is discus{
in this memo. I

~ Coyote Valley Specific
Itentially trigger similar
le previous projects. As
Group) in the Coyote
) /NCCP concurrently:ne 

USFWS and CDFG.;00 
in greater detail later

The purpose of the MOU is to establish the "ground rules" for the wor g relationships of the
local partners in developing the HCP /NCCP. The goal of the HCP /NC P is the creation of a
multi-species, multi-habitat HCP/NCCP that establishes an overall pres e system or
framework that will be implemented through related sub-area plans. vision is that this
HCP/NCCP will be developed through a collaborative planning effort. °tially involving the
local partners, as well as comprehensive stakeholder involvement and p blic outreach program.

The boundaries of the area proposed for inclusion in the HCPINCCP pr~
areas generally located in the southeast portion of the Coyote, and Uvasl
which comprise approximately three hundred forty-five thousand {345.~
area is shown on the map entitled "AREA MAP," attached to the draft ~

)~am 

are those certain1L1agas 
watersheds,100) 

acres. The projectIf 
au as EXHIBIT "A".

The draft MOU has been prepared over the last several months in a sen
~by a working group of staff from the four Local Partners. In order to e

negotiations, Planning, Building and Code Enforcement (PBCE) contra
who was a major participant in the development of the City of San Die
Conservation Program (MSCP), to assist in this effort. Her assistance ~
moving our local working group forward in the drafting of this MOU. I

~s OJ: meetings attendedoedite 
the MOU;ted 

with a facilitator,0 
Multiple Speciesas 
instrumental in

ANALYSIS

The proposed MOU establishes the framework for the local partners in ,
HCP/NCCP. As a multi-agency project, defining the expectations at th~
critical to succeeding in gaining approval of an HCP/NCCP. Each ageD
slightly different reasons for entering into an agreement to prepare an E
what that agency will need to address in the document, or how they fun!

leveloping the
~ start of the project is
cv in the partnership hasCP/NCCP, 

which affectsi 
the effort.
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The goal of the HCP/NCCP process is "to conserve and protect the s ecies and habitats
identified within the HCP/NCCP in the manner described in the HCP CCP, while providing for
the continued economic health of the region." The specific compon ts, elements and expected
outcomes of the HCP/NCCP are identified in Section 5 including:
.Selecting species and habitats to protect the biodiversity of Santa lara Valley,
.Creating a comprehensive public participation and education pro am,
.Distributing equitably the obligations of the effort,
.Creating predictability for local agencies and developers, and
.Creating a legally defensible and cost effective strategy.

The proposed organizational structure and decision-making process e provided in Sections 8
and 9, respectively. Exhibit "B" attached to the MOU illustrates the r Commended organizationat
structure. For collective decision-making purposes each Local Partne (i.e., CSJ, SCVWD,
County and VTA) is afforded one vote. The representative of each L cal Partner is responsible
for making Significant Decisions related to the HCP/NCCP for that I cal partner.

Significant Decisions include actions such as:
.Approval of amendments to this MOU;
.Approval or amendment of a Planning Agreement with USFWS, DFG, and other resource

agencIes;
.Approval of the project financing, budget and cost sharing agre 1;
.Approval of the draft and final HCPINCCP;
.Approval of the final application to appropriate Resource Agenci s for an HCPINCCP;
.Review, approval or certification of the Final EIS/EIR for the HC INCCP; and
.Approval of the Implementation Agreement to implement the F" HCPINCCP"

The decision-making authority for other decisions that are not "Signi cant Decisions", is
delegated to a high ranking official of the Local Partner. In the City' case this authority is
delegated to the City Manager. The City Manager will in turn design te the appropriate City
representative on the HCP/NCCP Management Team to manage the lily activities of this effort.

The development of a mutually agreed upon work program within (3) months of the
execution of the MOU is described in Section 12. This work pro will include major project
milestones, a timetable for completing each milestone, and the estim ed costs and funding for
completing the work associated with each milestone. Each local p er is expected to strive to
comply with all elements of the approved work program.

The MOU acknowledges in Section 7 that other public agencies mi wish to join this effort as
it proceeds to meet their needs under the Endangered Species Act. N w signatories can be added
to the MOU with the unanimous agreement of all the Local Partners d would require amending
the approved MOU and reimbursement of plan preparation costs inc ed to date. A dispute
resolution process has been built in the event that consensus decision cannot be reached.
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PUBLIC OUTREACH

This memo and the draft MOU have been posted on the Planning Divis. n website on the
HCP/NCCP page ://v.-'v.-""W.ci.san;...ose.ca.usl 1annin Is. 1an/Habitat consarea/hca-
Index.html) This page was created in 2001 to keep the interested partie up to date on activity
related to the HCP /NCCP .Copies of the draft MOU have been provid to the Coyote Housing
Group. This topic has also been discussed at our regular Developers' R undtab1e meetings over
the last two years. Status reports on the HCP/NCCP were given to the riving a Strong Economy
Committee (fonner1y Economic Development and Environment Co ttee) on June 23,2003
and May 6, 2002.

The development of the HCP/NCCP has the potential to affect the inter sts of many members of
the public. In Section 14 of the MOU, the Local Partners recognize that input from a wide
variety of interests is both necessary and valuable to developing the op al HCP/NCCP. The
local partners will establish a formal public input process for the HCP CCP effort. This
process is a regulatory requirement and will be set forth in a Plannillg greement between the
individual Local Partners and the resource agencies.

COORDINATION

This report and the draft MOU have been coordinated with the City Att~rney. The City Attorney,
together with the legal counsel of the other Local Partners primarily dried the MOU. .

COST IMPLICATIONS

Budget and funding issues for the preparation of the HCP/NCCP are di cussed in Sections 2 and
13 of the MOU. The development of an HCP/NCCP as described und this MOU constitutes a
multi-year effort and commitment. Section 2 of the draft MOU states at the teIn1 of this MOU
shall be from the effective date until all of the local partners jointly dec de to terminate this
MOU, or the date of final approval of an HCP/NCCP by the Resource gencies, whichever date

occurs first.

Section 2 also includes a commitment by the City to annually appropri te or otherwise budget
for, the City's contribution to this HCP/NCCP effort as described und this MOU. Each and
every obligation of the City under this MOU is subject to the annual ap ropriation,or other
appropriate budgetary action, by the City Council regarding those fund to be contributed by the
City pursuant to this MOU. In the event that the City Council decides 0 not appropriate funds,
or otherwise contribute for the following year, the City would be with wing from participation

in the HCP/NCCP.
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Funding for the preparation of the HCP/NCCP is to be equitably divi ed among the participants.
The details will be detemlined by all of the Local Partners over the t of this MOU (Section
13). The estimated total budget for development of the HCP/NCCP d related environmental
documents is six million dollars ($6,000,000.00). The proposed MO would allow the Project
Manager, as identified in the organization chart EXHIBIT "B" ofth MO to approve
expenditures of twenty thousand dollars ($20,000) or less if consist t with the MOU tenns in
Section 13. Any expenditure exceeding twenty thousand dollars ($20 000) would require
approval by the Management Team, the delegated representatives of ach of the Local Partners.

The City Council approved a Funding Agreement with the Coyote H using Group, LLC (CHG)
for the preparation of the Coyote Valley Specific Plan, Habitat Cons ation Plan, and related
environmental documents on June 24, 2003 (Agenda Item 4.5). The greement establishes a
payment schedule for the reimbursement of staff costs and allows for amendments to the funding
agreement for staff and consultant costs for the duration of the pI .g process. At this time,
consultant support for the Specific Plan and the HCP/NCCP consists nly of collecting,and
analyzing existing conditions information in a variety of technical ar as including biology. The
use of consultants for further HCP/NCCP preparation has not been d tennined and will require
further analysis and discussion.

The majority of the staff costs for the HCP/NCCP are in the Departm t of Planning, Building
and Code Enforcement because Planning staff would manage aild Ie :this complex effort. The
Planning staff levels for the HCP/NCCP need to account for the larg scale, magnitude, and
complexity of the issues which will need to be addressed for the succ ssful completion of the
project in a timely fashion in concert with the Coyote Valley Specifi Plan. Existing qualified
and experienced senior staff members are being assigned to the HCP CCP effort. Funding was
approved in the CVSP Funding Agreement to "backfill" these positio s in order to complete
other Council priorities as set forth in this Operating Budget for this iscal Year. The approved
Funding Agreement is expected to be amended to add consultant wor to support both the
Specific Plan and HCP/NCCP efforts.

CEQA

Not a project.

~~
~ .STEPHEN M. HAASE, lRECTOR
'1'1' Planning, Building and ode Enforcement

Attachments:
Draft Memorandum of Understanding with exbIoits
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MEMORANDUM OF UNDERST AN ING
BY AND AMONG

This MEMORANDUM OF UNDERSTANDING ("MOU") is m de and entered into as of
this day of ("EFFECTIVE DATE") by nd among, the CITY OF
SAN JOSE, a municipal corporation ("SAN JOSE"), the COU TY OF SANTA CLARA, a
political subdivision of the State of California ("COUNTY"), th SANTA CLARA VALLEY
WATER DISTRICT, a public entity ("WATER DISTRICT"), a d the SANTA CLARA
VALLEY TRANSPORTATION AUTHORITY, a public entity ('VTA"), all.in connection
with the proposed preparation of a Habitat Conservation Pia (defined below) pursuant °:0
the Federal Endangered Species Act of 1973, as amended [ 6 U.S.C. §§1531 etseq.;
and "take" being defined in Section 3( 19) [16 U.S,C. § 1532( 9)] ("ESA") and Natural
Community Conservation Plan (defined below) pursuant to t e Natural Community
Conservation Planning Act, as amended [California Fish and Game Code § 2800, et
seq.] ("NCCP Act") and the California Endangered Species ct of 1984, as amended
[California Fish and Game Code §§ 2050 et seq.] ("CESA"), nd related environmental
documents, such as an Environmental Impact Report under he California Environmentcil
Quality Act of 1970, as amended, and an Environmental Imp ct Statement under the
National Environmental Policy Act of 1970, as amended. S N JOSE, COUNTY, WATER
DISTRICT, and VTA are collectively referred to herein as th "LOCAL PARTNERS" and
sometimes referred to individually as a "LOCAL PARTNER." Any jurisdiction or other
public entity that becomes a signatory to this MOU after the FFECTIVE DATE shall be
included in the term "LOCAL PARTNERS" hereunder effecti e upon the date that the
respective amendment to this MOU to include that new LOC L PARTNER is effective.

RECITALS

WHEREAS, certain LOCAL PARTNERS are managing gro h withrn their jurisdictions
according to their respective General Plans and policies and by this MOU wish to
cooperate in the development of a Habitat Conservation Pia and Natural Community
Conservation Plan in order to protect natural resources and ecure regulatory permits it'
areas of Santa Clara County subject to growth pressures; a d

WHEREAS, some future growth and infrastructure maintena f ce activities within the

jurisdictions and responsibilities of the signatory agencies m y have the potential to

T-1506\216917.6.doc 1
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adversely affect Species (defined below) and could result in tbe unauthorized "take" of
Species that is prohibited under CESA and ESA; and I

WHEREAS, ESA, CESA and the NCCP Act provide mechan sms to allow for the lawful
"take" of Species under specified circumstances when it is in idental to otherwise lawfu I
activities, and the mechanism for receiving an incidental take permit under Section 10 cf
the ESA is known as a "Habitat Conservation Plan," ("HCP") nd an similar mechanism
under State law is a "Natural Communities Conservation Pia" ("NCCP") which may be
prepared pursuant to the Natural Communities Conservation Planning Act [Fish and
Game Code § 2800 et seq.] or by submitting an application ~ r a regional permit under
the provisions of Section 2081 of CESA, though the planning requirements of both
approaches are likely to be similar [Fish and Game Code § 81 et seq.]; and

WHEREAS, the HCP is also intended to serve as a basis fo1a "no jeopardy"

determination under § 7 of ESA; and

WHEREAS, an HCP for federally listed species is submitted to the United States Fish
and Wildlife Service ("USFWS") and the National Marine Fis eries Service ("NOM- "FISHERIES") for approval and incidental take permit issuan e under ESA, and an NCC;P "

and Section 2081 permit applications are submitted to the C lifornia Department of Fish

and Game ("CDFG") for approval; and

WHEREAS, cities, counties and other local agencies may, ith the approval of the
regulatory agencies with jurisdiction, develop a regional HC INCCP to provide an
incidental take permit for multiple species over a broad geo raphic area, and such plar\s
typically extend permit coverage to individual projects in exc ange for defined mitigatic,n
or some equivalent conservation action, and mitigation fund are collected and pooled to
be used to protect, acquire and or manage habitat areas for he species identified in the

regional HCP/NCCP; and

WHEREAS, regional HCPs/NCCPs and permitting plans all w local agencies to identry
significant resource issues in advance, streamline permittin for projects, improve
interagency coordination, and provide for regulatory certaint and predictability in
planning for future urban development and construction and maintenance of

infrastructure; and

WHEREAS, portions of Santa Clara County consist of a reg~onal area feasible for the
protection of communities of sensitive species listed by bot~ CESA and ESA; and

WHEREAS, regional HCPs/NCCPs make possible improve ~protection of biological
resources by incorporatin~ region~I-level. analysis and miti~ tion to protect ecosystems J~

an approach to conservation that IS considered more effect! e than separately

2T -1506\216917 .6.doc
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addressing single species impacted by single, small prOject ~ and mitigation actions may be coordinated to achieve multiple objectives, such as provi ing habitat connectivity,

providing open space, comprehensive preserve manageme t and leveraging and

optimizing the use of limited funds; and

WHEREAS, the regional HCP/NCCP effort may facilitate pe itting or approvals
pursuant to other environmental regulations implemented by other regulatory agencies
and c~rtain LOCAL PARTNERS may elect to apply for or 0 tain additional regional
permits concurrently with this HCP/NCCP process; in partic lar, regulations related to
impacts to waters of the United States may be addressed c nciJrrently with Species
concerns, and agencies involved in regulating waters of the nited States in Santa Clar"a
County include the United States Army Corps of Engineers ('USACE"), the United Statl~s
Environmental Protection Agency ("USEPA"), the California egional Water Quality
Control Board ("RWQCB") in addition to USFWS and CDFG and

WHEREAS, certain LOCAL PARTNERS have been in di1cuSSions with the Resource
Agencies to develop ~ore focuse? HCPs/NCCPs th.at may rel.ate to the broacler
HCP/NCCP effort described under this MOU, or may desire 0 do so In the future; and

WHEREAS, LOCAL PARTNERS recognize that there are SE
and public agencies that may have an interest in participatin!
HCP/NCCP once they have had an opportunity to consider t
PARTNERS encourage the participation of all potentially affE

weral 

other municipalities:1 
in the development of anhis 

matter and LOCAL~cted 
agencies in this MOll.

NOW, THEREFORE, THE LOCAL PARTNERS HEREBY ~ T FORTH THEIR MUTUJ~L
UNDERSTANDINGS IN CONNECTION WITH THE MATTE S SET FORTH
HEREINBELOW AS FOLLOWS:

SECTION 1. PURPOSE.

A. LOCAL PARTNERS seek to enter into this MOU to d fine relationships and creclte
a cooperative program to provide for the developmen of a Habitat Conservation
Plan and Natural Community Conservation Plan to p vide for the mutually agreed
upon long term protection of ecosystems and biodive sity within the Santa Clara
Valley area, while providing for the continued econo ic health of the region. For
the purpose of developing this MOU among the LOC L PARTNERS, the
provisions below outline the project goals, process a d contributions to the
process the LOCAL PARTNERS would like to achiev .

B.

LOCAL PARTNERS intend to develop mechanisms ~ nder which the development

of an HCP/NCCP will be funded and managed for su mission to the appropriate

Resource Agencies, as further described hereinbelo .LOCAL PARTNERS

3T -1506\216917.6.doc
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intend that once an HCP/NCCP is approved by appro riate Resource Agencies
(defined in SECTION 3 below), the HCP/NCCP will es ablish and set forth further
funding mechanisms that serve to preserve and enha ce native habitats that
support Species and that also provide local land use lanning and infrastructure
management agencies with regional incidental take p rmits under federal and
state laws.

SECTION 2. TERM: ANNUAL APPROPRIATIONS.

A.

LOCAL PARTNERS recognize and acknowledge that he development of an
HCP/NCCP as described under this MOU constitutes multi-year effort and
commitment. The term of this MOU shall be from the FFECTIVE DATE until all
of the LOCAL PARTNERS jointly decide to terminate his MOU or the date of fincll
approval by the Resource Agencies of an HCP/NCC prepared pursuant to this
MOU, whichever date first occurs (the "Term").

B. Notwithstanding Subsection 2.A above, each LOCAL ARTNER understands and
acknowledges that each of the LOCAL PARTNERS i tends to annually
appropriate or otherwise budget for the contribution 0 that LOCAL PARTNER to
this HCP/NCCP effort as described under this MOU. Each and every obligation of
a LOCAL PARTNER under this MOU is subject to th annual appropriation or
other appropriate budgetary action by the legislative ody of that LOCAL
PARTNER regarding those certain funds to be contri uted by that LOCAL
PARTNER pursuant to this MOU. A decision by the I gislative body of a LOCAL
PARTNER to not appropriate or otherwise contribute or the following year the
funds of that LOCAL PARTNER for this HCP/NCCP ffort shall constitute a
withdrawal of that LOCAL PARTNER from this MOU, subject to the meeting of ttle
LOCAL PARTNERS pursuant to SECTION 13 hereu der.

SECTION 3. PROJECT DESCRIPTION.

A. LOCAL PARTNERS agree that the primary goal of tf efforts described in this

MOU is the creation of a multi-Species, multi-habitat CP/NCCP that establishes

an overall preserve system or framework that will be mplemented through relatE!d
sub-area plans.

B. LOCAL PARTNERS envision that this HCP/NCCP w II be developed through a
collaborative planning effort initially involving those L CAL PARTNERS identifiE!d
herein on the EFFECTIVE DATE. LOCAL PARTNE S further envision and intE~nd
that development of the HCP/NCCP will include a co prehensive stakeholder
involvement and public outreach program and meet he regulatory requirement~; \.
established by the USFWS, the National Marine Fis eries Service ("NOM-

4T -1506\216917 .6.doc
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FISHERIES") and the CDFG.

c.

USFWS, NOM-FISHERIES, CDFG, USAGE, USEPAI and RWQCB are
sometimes referred to collectively herein as the "Resoprce Agencies."

D.

The term "Species" used in this MOU means those an tmal and plant species that

the LOCAL PARTNERS determine will be covered by he HCP/NCCP, which may

include all of the following:

1 Any and all species protected under or pursuant t~ federal or state laws,

including without limitation ESA and CESA, by bei g officially listed or

proposed for listing as threatened, rare or endang red under those laws; and

2. Any and all species proposed for protection unde1 r pursuant to federal or
state laws by being identified as a candidate for 0 ciallisting under or
pursuant to those laws; and

3. Any species considered under or pursuant to fede$1 or state laws to be a
species of special concern. I

SECTION 4. GOALS.

A. LOCAL PARTNERS agree that the goals for the HCP~NCCP are as follows:

1. T9 address and satisfy immediate regulatory com*iance needs of the LOCAL
PARTNERS associated with those areas within S ta Clara Valley subject to
the highest anticipated development pressures; an

2. To include in the HCP/NCCP program those certai areas generally located irl
the southeast portion of the Coyote, and Uvas/Lia as watersheds, which areas
comprise approximately Three Hundred Forty-five housand (345,000) acres
and are more particularly shown upon that certain ap entitled "AREA MAP,"
attached hereto as EXHIBIT "A" and incorporated erein by this reference; anlj

3. To provide for a mutually agreed upon process to ~ IIOW for an HCP/NCCP

applicable to the greater Santa Clara Valley area, ased upon mutually defined

goals, concerns and triggers.; and

4. To conserve and protect the species and habitats iF entified within the

HCP/NCCP in the manner described in the HCP/N CP, while providing for thl~

continued economic health of the region.

5T -1506\216917.6.doc
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B.

Each LOCAL PARTNER shall prepare its own or parti ~ iPate in a regional

implementation plan for implementation of the HCP/N CP within that respective

jurisdiction, which implementation plan shall be consis ent with the goals and
provisions of the HCP/NCCP. .

SECTION 5. DEVELOPMENT OF HCP/NCCP.

LOCAL PARTNERS agree that development of the H<t;P/NCCP shall include the

following components: I

A.

1. Identification of natural communities to foster the 1 ntinued survival of those
Species included in the HCP/NCCP to conserve a d protect biodiversity withi 1
the Santa Clara Valley area; and

2. A comprehensive public participation program, inc f ding stakeholders, to ensure that a wide range of perspectives is consid red as a part of the

HCP/NCCP; and

('-.3. A program for the education and commitment of th~ community and general
public regarding habitat conservation as describedl in the HCP/NCCP.

LOCAL PARTNERS agree that the content of the HC t/NCCP shall include and
reflect the following elements:

B.

A legally defensible and cost-effective strate;gy to trotect those Species and
habitats identified in the HCP/NCCP; and

1

2. An equitable distribution of the implementation Ob ~ gations to ensure that the costs of mitigation, compensation, and recovery easures identified and

described in the HCP/NCCP are fairly allocated a ong LOCAL PARTNERS

and/or any other participating agencies and/or sta eholders; and

3. An ecosystem preservation program focused on 1 e acquisition, preservation,

restoration, monitoring and management of habit utilized by those Species

identified in the HCP/NCCP.

LOCAL PARTNERS agree that outcomes of the HCpVNCCP effort that LOCAL
PARTNERS shall strive to achieve all of the following~

c.

1. A coordinated approach to biological resource an~ habitat preservation
consistent with the provisions of the HCP/NCCP t~at encourages cooperation

~

6T -1506\216917.6.doc
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among jurisdictions.

2. ESA/CESA regulatory predictability and permit stre~mlining for appropriate
development and activities for both public and priv4te projects.

3. Land use and resource management policies of L~ CAL PARTNERS, if

applicable, such as general plans and zoning ordin nces and regulations that

protect the environment and preserve Species and habitat in a manner
consistent with the HCP/NCCP.

SECTION 6. INFORMATION SHARING AND COORDINA T N.

LOCAL PARTNERS believe that information sharing and co rdination between the
LOCAL PARTNERS regarding those matters pertinent to the development of an
HCP/NCCP is a crucial component of the HCP/NCCP proce s, particularly with respect
to scientific and electronic data. LOCAL PARTNERS agree t share and coordinate
information among LOCAL PARTNERS in connection with th HCP/NCCP effort.

SE~TION 7. MOU AMENDMENT PROCESS. NEW SIGNA CRIES.

A. This MOU may be amended only by a written agreement pf all LOCAL PARTNERS 10
the MOU at the time of the proposed amendment. I

B. The addition of other entities as signatories to this MOU tr include them as LOCAL
PARTNERS under this MOU constitutes an amendment t this MOU requiring the
written agreement of all LOCAL PARTNERS.

C. Any new signatory to this MOU must reimburse the other xisting LOCAL
PARTNERS for an equitable share of the costs previous! incurred by LOCAL
PARTNERS for the HCP/NCCP effort prior to the signato being added to this MOLl
as a LOCAL PARTNER and as determined through nego iations between the LOCAL
PARTNERS and the new signatory. The LOCAL PARTN RS and any new signatory
also will negotiate and develop a revised cost sharing all cation for costs incurred fa r
the HCP/NCCP effort to become effective once the new ignatory is added as a
LOCAL PARTNER to this MOU. Any revised cost allocat on agreement among the
LOCAL PARTNERS will be incorporated into the amend MOU.

SECTION 8. ORGANIZATIONAL STRUCTURE AND GOV RNANCE.

A. The basic institutional structure for the HCP/NCCP agreef upon by the LOCAL

PARTNERS is set forth in EXHIBIT "B." entitled "Organiz tional Structure," attached

hereto and incorporated herein by this reference. The Ie islative governing body of

7T-1506\216917.6.doc
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each LOCAL PARTNER has the ultimate decision making uthority regarding the
HCP/NCCP for that LOCAL PARTNER. The "Governing ody Liaison Group" shown
on EXHIBIT "B" consists of up to two (2) members appoint d by and for each of the
respective legislative governing bodies of each LOCAL P RTNER; provided,
however, that each LOCAL PARTNER shall have a total 0 one (1) vote where
decisions are made by a vote of the LOCAL PARTNERS ereunder. The
"Management Team" shown upon EXHIBIT "B" consists 0 staff members designated
by and from each LOCAL PARTNER.

B. The legislative governing bodies of each LOCAL PARTNER are responsible for
making significant decisions related to the HCP/NCCP for hat LOCAL PARTNER.
"Significant Decisions" include, but are not limited to, actio s such as: approval of
amendments to this MOU; approval or amendment of a pi nning agreement with
USFWS, CDFG, and other resource agencies; approval 0 the project financing,
budget and cost sharing agreement; approval of a draft a d final HCP/NCCP;
approval of a final application to appropriate Resource Ag ncies for an HCP/NCCP;
review, approval or certification of the final EIS/EIR for the HCP/NCCP, and approval
of the final HCP/NCCP. The decision-making authority fo other decisions that are
not Significant Decisions and do not otherwise require ap roval by the respective
legislative governing body of a LOCAL PARTNER is dele ated to the Management
Team.

C. The Management Team shall meet regularly and be resp nsible for implementing thE!
direction provided by the respective legislative governing odies of the LOCAL
PARTNERS in connection with the HCP/NCCP, which au ority shall include
collectively making those decisions that are not Significan Decisions necessary to
implement the direction provided by the respective leg isla ive governing bodies of thE~
LOCAL PARTNERS, such as budget management, speci s selection, conservation
strategies, scopes of work for consultants, and any other uthority delegated to the
Management Team by the Elected Representatives Grou .The Management Team
also will be responsible for providing direction to thevario s HCP/NCCP staff and
consultants, including the Project Manager shown upon E HIBIT "B." The
Management Team will consult regularly with the Governi g Body Liaison Group to
apprise them of the status of the HCP/NCCP and to seek nput and informal directiorl
on policy matters. The Management Team will provide p riodic status reports to the
Governing Body Liaison Group and/or the legislative gov rning bodies of each of the
LOCAL PARTNERS. Regarding funding and budget allo ation issues, the
Management Team will meet at least once during every elve (12) month period
during the Term of this MOU, which initial period shall be in on the EFFECTIVE
DATE set forth hereinabove and then on the anniversary f the EFFECTIVE DATE
each successive year, to ascertain the total amount of fu ds contributed by each
LOCAL PARTNER for that year and to allocate the appro riate use of those funds
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pursuant to and towards fulfillment of the terms and provi~ions of this MOU

D. The "HCP Manager" shall be the entity designated on the rganizational Structure
attached hereto as EXHIBIT "B." The HCP Manager shall coordinate with all other
members identified on the Organizational Structure, as ap ropriate or needed, to
successfully manage and oversee the implementation of t e tasks, processes, and
goals described under this MOU.

E. The "HCP Technical Committee" shall consist of those pe sons identified on the
Organizational Structure, or such other persons selected y the Management Team.
The HCP Technical Committee shall provide assistance t the Management Team ill
performing the tasks, implementing the processes and fulilling the goals of this MOlJ,
all pursuant to the requests and direction of the Managem nt Team.

F. The "HCP Legal Group" shall be those attorneys aSSigne
~ o provide legal guidance

and advice to this HCP/NCCP effort by each LOCAL PAR NER. The attorneys

assigned to the HCP/NCCP effort by each LOCAL PART ER as of the EFFECTIVE
DATE are identified on the Organizational Structure.

SECTION 9.. DECISION MAKIN OCESS.

LOCAL PARTNERS- shall make decisions regarding the HC NCCP effort in accordance
with this SECTION 9 and SECTION 8 hereinabove. For all d cisions made at or above
the Management Team level, LOCAL PARTNERS will use th ir best efforts to arrive at a
consensus decision. If a consensus decision is not reached ithin a reasonable time,
the matter may be submitted to a mutually agreed upon medi tor, with any mediation
costs shared equally between all LOCAL PARTNERS. If the issue is not resolved
through mediation, or if none of the LOCAL PARTNERS wis to mediate the issue, the
matter may be resolved by a 2/3 vote of all LOCAL PARTNE S, with each LOCAL
PARTNER having one (1) vote; provided, however, that a un nimous decision of each
and every LOCAL PARTNER shall be required to approve a raft and a final HCP/NCCP
and the annual funding contributions of each LOCAL PARTN R. LOCAL PARTNERS
agree that any environmental documents prepared pursuant 0 this MOU must be
certified by each and every entity that holds lead agency stat s in order for that
environmental document to be utilized for environmental clea ance for an HCP/NCCP
prepared pursuant to this MOU.
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INTERACTION WITH RESOURCE AGE CIES.SECTION 10.

LOCAL PARTNERS recognize the importance of coordinated communications and
activities with the Resource Agencies. LOCAL PARTNERS ay communicate and
undertake other, separate permitting activities individually wit the Resource Agencies,
so long as those communications and activities are done in g od faith and with respect
for the other LOCAL PARTNERS and are not anticipated to n r reasonably likely to
adversely impact the HCP/NCCP process or outcome.

CONSULTANT SELECTION RATION ANDSECTION 11.
MANAGEMENT.

Any consultants hired to perform any work on the HCP/NCC that will be paid for
through, or credited toward, the project financing and cost sh ring provisions contained
in this MOU will be subject to the decision making processes set forth in SECTIONS 8
and 9. This does not prevent a LOCAL PARTNER from hirin ,at that LOCAL
PARTNER's own expense, consultants to advise that LOCA PARTNER on the
HCP/NCCP, so Ipng as those relationships do not adversely mpact the HCP/NCCP

process.

SECTION 12. WORK PROGRAM DEVELOPMENT.

Within three (3) months of executing this MOU, the LOCAL P RTNERS will agree upon
a work program for completing the HCP/NCCP (the "Work P gram"). This Work
Program will include major project milestones, a timetable fo completing each milestom~,
and the estimated costs and funding for completing the work associated with each
milestone. Each LOCAL PARTNER shall strive to comport ith all elements of the Wor~

Program.

PROJECT FINANCING AND COST .SECTION 13.

Funding for the HCP/NCCP shall be split in an equitable mar
determined by all of the LOCAL PARTNERS over the term 01
total budget for development of the HCP/NCCP and related E
Six Million Dollars ($6,000,000.00). The Project Manager idel
approve expenditures of Twenty Thousand Dollars ($20,0001
with the Work Program, the Estimated Project Budget, and tt
year in which the expenditure is made and for which funds ar
expenditure. Any expenditures exceeding Twenty Thousana
be approved by the Management Team.

tner 

among and as'this 
MOU. The estimated~nvironmental 

documents i:~ltified 
in EXHIBIT "B" may

or less that are consistentIe 
budget established for ttle

e then currently available for
Dollars ($20,000) must fir~;t
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If, for any reason, anyone or more of the LOCAL PARTNERs ~ ecomes unable to fund
its cost allocation, the LOCAL PARTNERS shall promptly mee to explore options for
resolving the resulting funding shortfall. Any revision to the H P/NCCP financing and
cost sharing arrangement shall require a written amendment t this MOU.

SECTION 14. PUBLIC PARTICIPATION

LOCAL PARTNERS recognize that the HCP/NCCP effort has e potential to affect the
interests of many members of the public and further recognize hat input from a wide
variety of interests is both necessary and valuable to developi g the optimal HCP/NCCP.
LOCAL PARTNERS envision and agree that the process for p blic input into the
HCP/NCCP effort will be established by the LOCAL PARTNE S, as set forth in a
planning agreement between LOCAL PARTNERS and the Re ource Agencies.

WITNESSETH the parties below have set forth their understan~ingS in connection with
the matters set forth hereinabove as of the EFFECTIVE DA TE1

"CITY"

APPROVED AS TO FORM: CITY OF SAN Jos$. a municipal corporation

By: By:
PATRICIA LI O'HEARNRENEE A. GURZA

Senior Deputy City AttorneyIts:
Its: City Clerk

"COUNTY"

COUNTY OF SANJJ\ CLARA, a political
subdivision of the S~te of California

AnEST:

By: By:
BLANCA AL ARADO, Chairperson
Board of Su ervisors

PHYLLIS A. PEREZ
Clerk of the BoardIts:

APPROVED AS TO FORM AND
LEGALITY:

By:
LlZANNE REYNOLDS
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Its: Deputy County Counsel

"VTA"

SANTA CLARA VALJEY TRANSPORTAnON
AUTHORrrY, a PUbrC entityAPPROVED AS TO FORM:

By:
PETER M. r~MPBELL
G;~;~~i Ma1~9~~--

CounselIts:
Its:

"WATER DISTRICrr"

SANTA CLARA V.A!LLEY WATER DISTRICT, a

public entity IAPPROVED AS TO FORM:

By: By:

Its: Its:

(
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